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RECENT AMERICAN DECISIONS. 

Supreme Court of Vermont — November Term 1868. 

SAMUEL MORSE AND WIFE v. TOWN OF RICHMOND. 

Towns owe a statutory duty to travellers, for the breach of which the party 
injured may maintain an action, to remove from the margins of their highways 
objects unlawfully deposited there, which, by their frightful appearance, make it 
unsafe to travel the road with ordinary horses. 

The duty of the town to remove the obstruction from the highway does not 
attach until they know of it, or ought to know of it, nor while it is upon the high- 
way a reasonable time for the purposes of transportation over it. 

Though a town is not bound to work the whole width of the road where the 
travel does not require it, yet they have a right tor control the whole width and 
have a corresponding duty. If they suffer objects to remain deposited on the mar- 
gin which, by their frightful appearance, make the whole road unsafe, they will be 
liable for such accidents by fright as are the natural result of their neglect. 

Towns are held to a higher responsibility with reference to removing deposits 
of private property which are placed on the road without right and obstruct public 
travel by their frightful appearance, than with reference to removing equally dan- 
gerous objects which either are incident to the nature of the soil and country or 
are thrown upon the margin in process of constructing the road. 

The defendants excepted to the ruling of the court that if the bales of hay 
deposited without right by a railway company upon the margin of the defendants' 
highway presented such an appearance that they might reasonably be expected to 
and naturally would frighten ordinary horses, and the plaintiff's injury occurred 
by such fright, the defendant town would be liable, the plaintiff's- case in all other 
respects being first made out, although the surface and width of the travelled path 
were faultless. Held, that there was no error. 

Distinction between highway laws of Vermont and Massachusetts. 

This was an action of trespass on the case for injuries alleged 
to have been sustained by the plaintiff's wife* by reason of defects 
and insufficiencies in a certain highway in said town of Richmond, 
which the defendants were bound to repair. 

On trial the plaintiff proved that on June 15th, 1864, a freight 
train, about 7 or 8 o'clock in the morning, came up on the Ver- 
mont Central Railroad, and one of the ears loaded with bales of 
hay was on fire ; that to extinguish said fire the railroad employees 
unloaded said hay on the depot grounds, and scattered some bales 
over the depot grounds, and some of said bales, partially charred, 
were, for the purpose of preventing their consumption and further 
spread of said fire, thrown into the lines of the highway where the 
injury happened, and close to the principal travelled track, and 
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82 MOBSE v. TOWN OF RICHMOND. 

were by the defendants suffered so to remain within the lines of the 
said highway, and close to the said travelled track, and for several 
hours after one of the Selectmen of said town had notice thereof, 
and until after the injury took place. 

Evidence was introduced to prove that where said bales of hay 
lay the road was a good, perfect, smooth, and level road, fit and 
safe for travel in all its parts, more than fifty feet in width, from 
the place where any of said bales of hay lay, to some buildings 
on the opposite side of said road, and that teams in passing this 
place were not confined to any particular path, but travelled at the 
pleasure of the driver over a space of 40 feet in width or more in 
said road, although the greater part of the travel at that point 
generally passed near to where said bales of hay were lying at the 
time of the accident. 

The defendant requested the court to charge the jury that 
although some of said bales of hay might have been within the 
lines of the highway, and might by their bo being there have 
frightened the horse, and thereby have caused the injury, yet if 
they further found that, at the place where said bales of hay lay, 
and at the time when said injury happened, the road was in all 
other respects made of sufficient width, smooth and level for the 
safety of travellers and their teams in passing, and was not in any 
respect insufficient or out of repair at the place aforesaid, other- 
wise than that, by said bales of hay lying within the lines of said 
highway, as aforesaid, horses might take fright, then the plaintiffs 
are not entitled to recover. 

But the court refused so to charge, and thereupon the defend- 
ants excepted not only to the refusal, but also to the charge given, 
which is sufficiently recited in the opinion. 

Section 41 of Chapter 25 of the General Statutes provides that 
" If any special damage shall happen to any person, bis team, car- 
riage, or other property, by means of the insufficiency or want of 
repairs of any highway," the person sustaining such damage shall 
have a right to recover the same in an action on the case, &c. 

J. French and E. B. Hard, for plaintiff, cited Kehey v. Glover, 
15 Vt. 708 ; 18 Maine 286 ; Cassidy v. iStockbridge, 21 Vt. 391 ; 
Willard-v. Newbury, 22 Vt. 458 ; Batty v. Buxbury, 24 Vt. 168 ; 
Barton and Wife v. Montpelier, 30 Vt. 650 ; See also, Angell on 
Highways, §§ 259, 261, 262 ; Winship v. Enfield, 42 N. H. 197 ; 
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Charnberlin v. Enfield, 43 N. H. 356 ; Littleton v. Biehardson, 32 
N. H. 59 ; Dimmock v. Suffield, 30 Conn. 129 ; Keith v. Easton, 
2 Allen 552 ; Kidder v. Dunstable, 7 Gray 104 ; Vinal v. Dor- 
chester, 7 Gray 421 ; Howard v. iV. Bridgewater, 16 Pick. 189. 

J". Maeck and $. 5". Davis, for defendant, cited Hixon v. Bovell, 
13 Gray 59 ; tfjmYA v. TFercaeW, 7 Cush. 498 ; Vinal v. Dorches- 
ter, 7 Gray 421 ; Shephardson v. Ooleraine, 13 Met. 55 ; Howard 
v. iV. Bridgewater, 16 Pick. 9, 189 ; Kellogg v. Northampton, 4 
Gray 65 ; Daw's v. Dudley, 4 Allen 557 ; Marble v. TForeesfer, 
4 Gray 395 ; -Dj'c% v. if. 2W. Co., 46 Maine 483 ; Farnham 
v. Concord, 2 N. H. 393; Holley v. F. T. P. Co., 1 Aikin 74; 
(Hidden v. Beading, 39 Vt. ; Cassidy v. Stoekbridge, 21 Vt. 391 ; 
Kelsey v. Grlover, 15 Vt. ; Sessions v. Newport, 23 Vt. 708 ; Kings- 
bury v. Dedham, 7 Am. Law Reg. 61 ; .FefcA v. CHlman, 22 Vt. 
38; People v. t/fo'ea J". Ob., 15 Johns. 358 ; Griswold v. iVatf. _Zws. 
Co., 3 Cowen 89. 

Steele, J. — This cause has been three times argued. We 
understand from the case, as well as from the statement of the 
defendants' counsel at the first argument, that so far as the lia- 
bility of the town might depend on the length of time that the 
bales of hay had been suffered to lie upon the highway, or upon 
proper notice to the town omcers that they were there, the rulings 
of the County Court were such that the defendants took no excep- 
tion. The case, therefore, stands in this court on precisely the 
same ground that it would if it were conceded that the hay, which 
had been unlawfully deposited by the railway company upon the 
margin of the public highway, had been suffered to remain there 
an unreasonable time with the full knowledge of the omcers of the 
town. No question arises in this court upon the plaintiffs' pru- 
dence. The only exception reserved is made to the pro forma 
ruling of the County Court, that even though the surface and 
width of the travelled track were faultless, and the bales of hay 
were outside that track upon the highway margin, still the town 
would — " the case in all other respects being made out" — be liable 
if the bales of hay "presented such an appearance that they might 
reasonably be expected to, and naturally would, frighten ordinary 
horses," and the injury happened by reason of the plaintiffs' horse 
taking fright at them. The points relied on by the defence are, 
first, that the bales of hay were upon the margin of the road ; 
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and, secondly, that the accident was occasioned by fright at them 
and not by collision with them. The case fairly presents the mere 
question, whether towns owe a statutory duty to travellers, for the 
breach of which the party suffering special damage may maintain 
an action, to remove from the margins of their highways objects 
unlawfully deposited there, which, by their frightful appearance, 
make it unsafe to travel the road with ordinary horses ? 

I. Does the fact that the hay lay upon the margin instead of 
the path of the highway alter the rule of liability ? 

If a town may be liable for a failure to remove an object unlaw- 
fully deposited upon the travelled track, for the reason that it 
obstructs travel by its frightful appearance, and thus renders the 
road unsafe, they must be equally liable when the object lies upon 
the margin, and naturally produces — as the jury under the charge 
have found it did in this case — precisely the same result. The 
result produced is, that the wrought path cannot "be safely used by 
travellers. The cause which produces the result is an unlawful 
deposit of private property within the lines of the highway under 
the control of the town. If towns are bound to regulate their 
conduct with any reference to security from fright, less cannot be 
required of them than the removal of such obstructions as were 
complained of in this case, from any part of the highway, when 
their effect is to make the whole of it unsafe. This, of course, is 
said with the qualification that the duty does not attach until the 
town know of the obstruction, or ought to know of it. Nor would 
it attach while the property is lying upon the highway a reason- 
able time in loading or unloading, or for the ordinary purposes of 
transportation. It is true that towns are not bound, where it is 
unnecessary, to work the whole width of the highway, and if a 
traveller voluntarily leaves the path to travel upon the margin, he 
does so at his own risk : Rice v. Montpelier, 19 Vt. 470. But 
towns have a right to control the whole width of the road, and 
they have a corresponding duty. It is not necessarily a good 
defence to a claim for damages that they were incurred by reason 
of an obstruction upon the margin. On the contrary, it is well 
settled that it is the duty of towns to forbid and prevent the use 
of their highway margins as places of deposit for private property, 
whether it be lumber, shingles, logs, or other matter that may 
interfere with travel ; and if they do negligently suffer the mar- 
gins of their roads to become and remain unsafe by being thus 
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encumbered, the party who, without fault on his part, meets with 
an accident by driving against them, may recover of the town. 
Among the numerous cases recognising this doctrine are Qassidy 
v. Stochbridge, 21 Vt. 391 ; Snow v. Adams, 1 Cush. 443. 

Nor does it alter the case that the party injured may sustain 
an action against the person who placed the nuisance upon the 
highway. It is the right of the party to proceed against the 
town if they are in fault, and the town may, if held to damages, 
look to the individual who obstructed the highway. See Newbury 
v. Pass. B. B. Co., 25 Vt. 37T, and Willard v. Newbury, 22 Id. 
458. Assuming, then, that towns by such a neglect may become, 
as has always been held, liable to travellers who from some un- 
foreseen cause, not their own fault, diverge from the travelled 
track and meet with damage by collision with the obstruction, it 
follows that towns would still more clearly be liable when such 
objects occasion damage to the traveller who does not diverge 
from the accustomed path but uses the road in the ordinary man- 
ner, provided towns may be liable at all for an injury occasioned 
by fright. When the margin of the highway is encumbered by 
an obstruction, and the obstruction is frightful in its appearance, 
only the exceptional individual who leaves the path incurs the 
danger of accident by collision, while everybody who travels any 
part of the road confronts the danger of accident by fright. It 
is very manifest that the error of the County Court, if any, does 
not lie in the fact that the hay was upon the margin instead of 
the travelled path. The question must simplify itself to an in- 
quiry whether a town may be liable for such accidents by fright 
as are the natural consequence of the obstruction they suffer to 
remain on the road. 

II. In examining this second question — whether towns are 
bound to remove obstructions deposited upon their roads when 
their natural operation is to occasion accidents by fright in using 
ordinary horses — we must, as in all questions upon a statutory 
liability, have recourse to the statute and gather its meaning, as 
we can, from its language, its reason, and purpose ; from the light 
shed upon it by the other statutory provisions relating to the same 
general subject, and by the judicial interpretation it has received. 
The statute in terms requires towns to keep their highways in 
"good and sufficient repair," and makes them liable for special 
damages sustained by reason of their " insufficiency or want of 
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repair." This language is quite broad enough to cover a case 
where a road cannot safely be travelled with ordinary horses. A 
statute, however, should not always be interpreted literally. It 
is often and properly said that this statute is not intended to 
impose an absolute liability upon towns for every insufficiency. 
They are only required to do what is practicable to be done to 
provide and preserve a condition of reasonable safety in their 
roads with reference to the amount and kind of travel they 
accommodate: Prindle v. Fletcher, 39 Vt. 255. But, it can 
hardly be said that a road in which obstructions are suffered to 
be placed and remain, which by their appearance are calculated 
to frighten ordinary horses, is in a condition of reasonable safety 
for travel of any ordinary kind or amount. Nor is it impracti- 
cable to prevent the continuance of such an obstruction. It is 
well understood that the duty of the town is not limited to the 
furnishing of a proper width and smoothness of path. The cases 
are numerous where towns have been held liable for not erecting 
proper muniments or barriers to protect travellers from acciden- 
tally going out of the road. See Grlidden v. Beading, 38 Vt. 52. 
So, too, in a late case, a town was held liable in Massachusetts 
for damages from the falling of an unsafe awning which was so 
built as to extend over the road and endanger the travel which 
passed under it : Day v. Milford, 5 Allen 98. The purpose of 
the statute is to secure to the public safe highways. That pur- 
pose may be as effectually defeated by an obstruction which im- 
pedes travel by its frightful appearance as by one which, if it is 
hit, will be an obstacle to the secure passage of the wheels of a 
carriage. The land taken for the highway is taken for the public 
use as a highway. The statute has armed the towns with full 
authority to interfere with the appropriation of it to any private 
use inconsistent with an unembarrassed enjoyment of the public 
easement. It provides that if any person " shall erect any en- 
croachment, or make any obstruction, or put any nuisance upon 
any highway," the selectmen may command or cause its removal. 
It also provides that no person shall " wilfully fell any trees, lay 
any timber, or place any obstruction or other nuisance so as to 
obstruct, hinder, or impede the passing in such highway," without 
being liable to a fine, and also to the payment to the town, or to 
any individual, of any damages sustained by either : Gen. Stat. 
p. 204, 5, 6, §§ 66, 69, 71. These statutes, which are a part 
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of the General Highway Law, shed some light upon the question 
of the extent of responsibility intended to be imposed upon towns 
with relation to their roads. It is beyond doubt that the placing 
of an obstruction upon a public way, which, by its frightful 
appearance or otherwise, would "hinder and impede passing," 
might subject the party who made the obstruction to fine and 
damages, and, if continued, might subject the town to indictment 
or to damages if the cause of an accident by collision. It is not 
easy to see the ground upon which the town should be entirely 
exempted from liability for the other and natural consequence of 
the obstruction — an accident by fright. In Kelsey v. Gflover, 15 
Vt. 708, the town was held liable for an obstruction because it 
was naturally calculated to, and actually did, add to the danger- 
ous consequences of the accident from fright. Would the town 
have escaped liability if the obstruction by its natural operation 
had caused the fright instead of merely adding to its evil results ? 
In many of the cases towns are held liable, although some acci- 
dent, not the fault of the plaintiff or the defendant, contributes 
to the accident complained of. See Sunt v. Pownal, 9 Vt. 411. 
A town may reasonably be held to a higher responsibility, after 
notice, with reference to the removal of obstructions made by 
private property, unlawfully deposited upon the road — a duty 
easily performed and under the statute at the expense of the 
party who caused the obstruction — than with reference to the 
removal of equally dangerous obstructions which either exist 
naturally in the soil or are cast upon the margin in the process of 
working the road, which to a reasonable extent is a legitimate use 
of the margin. The traveller has reason to expect that the high- 
way will have the ordinary and reasonable encumbrances which 
arise from the nature of the soil and country, and its being worked 
and repaired in a proper manner ; but he has no reason to appre- 
hend that the town have suffered these dangers to be increased by 
allowing the land taken for public use to become unlawfully appro- 
priated to private uses as a place of deposit for property which 
will in any manner obstruct or impede travel, whether by frighten- 
ing his horse or clogging his wheels. 

The recent decisions of the courts of Massachusetts, for the 
learning and ability of which we have great respect, tend to a dif- 
ferent result from the one reached by us : Keith v. JEaston, 2 
Allen 552 ; Kingsbury v. Dedham, 13 Id. 186 ; Cook v. Charles- 
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town, Id. 190-1 n. These cases are strongly relied on by the 
defence, and we have on account of their authority given the case 
before us a more extended examination than we otherwise should. 
But it is to be noticed, that at least two of these cases present such 
a state of facts as not necessarily to fall within the operation of the 
rules, which we think should govern this case. The daguerrean 
saloon, which stood upon a carriage by the roadside, in the case of 
Keith v. Uaston, was, manifestly, not an object "which might 
reasonably be expected to frighten ordinary horses;" and the 
fluttering of loose canvass upon its roof was not the natural ope- 
ration to be expected from the object. The pile of gravel fifteen 
inches high, complained of in Kingsbury v. Dedham, was that day 
lawfully and properly placed upon the road, to be spread over its 
surface in the ordinary course of repairs. It may be questioned 
how far the reasoning of the court, and it is upon this that the 
defendants here rely, would in Massachusetts be an authority, in 
a case presenting different elements of fact. It is doubtful 
whether the injuries for which towns may be held, can be satis- 
factorily classified and defined. Each case should stand upon its 
own facts. The note of the third case, CooTc v. Qharle&town, does 
not state whether the defendants had notice of the obstruction, 
and the opinion of the court is not reported. It is not, therefore, 
certain, from the report, that the court there held that, if the dead 
horse had been negligently suffered by the defendants, after 
notice, to lie in the street, the defendants would be exempted 
from liability for an accident which naturally resulted from the 
obstruction, simply because it was occasioned by fright instead of 
collision. If, however, such was the decision, the case is as 
strongly in point for the defendants as any case can be. Such an 
object as a dead horse in a street, would almost inevitably occasion 
accidents by fright, and would far more endanger and obstruct 
travel, by its tendency to frighten horses, than by its likelihood to 
disturb the passage of wheels by collision. In Lund v. Tyngs- 
borough, 11 Cush. 563, though a new trial was granted, it was 
held that the plaintiff might recover without proving actual con- 
tact with the defect, and although the fright of the horse contri- 
buted to the accident ; but the recent decision of Horton v. Taun- 
ton, 97 Mass. 266, seems to have qualified this to some extent, for, 
if a town is not bound to guard against fright, they should not be 
against its consequences. It may be possible, that the courts of 
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Massachusetts have become more inclined to give the defendants, 
in these cases, the benefit of any doubt upon the meaning of the 
statute, from the fact that for a long time the action under their 
statute was substantially penal in its nature — the party injured 
recovering, if the town had notice of the defect, double damages : 
See Mass. Stat, of 1781, c. 81, § 7 ; Kev. Stat. Mass. 1836, c. 25, 
§ 22. By their statute of 1850, c. 5, the recovery became limited 
to actual damages. The liability of towns for injuries by fright, 
occasioned by obstructions upon the highway margin, seems in 
New Hampshire to have been rather assumed as a matter of 
course, as an unquestionable proposition, than to have been decided 
as a debatable question of law : WinsMp v. Enfield, 42 N. H. 
199, 200, 216 ; Chamberlain v. Enfield, 43 Id. 358-60 ; Littleton 
v. Richardson, 32 Id. 59. In all these cases, the injury occurred 
by fright at lumber placed upon the road, or its margin. In all 
of them, the Nisi Prius Court held that towns might be liable for 
damages incurred in that manner. In two of tUem a new trial 
was granted for other errors, but in all of them satisfaction was 
expressed with the ruling below in this respect, though it does not 
seem to have been questioned in argument. The case of Dimock 
v. The Toton of Suffield, 30 Conn. 129, was an action for an 
injury received by the plaintiff's horses taking fright at some 
white plastering on the margin of the road, piled up, as the case 
finds, nearly to the height of the road-bed, but so as to be " in no 
manner an obstruction to the public travel, except so far as it 
might frighten horses." The point was distinctly made by the 
defendants, that the town could not be held liable for a defect of 
that nature. The court, in their opinion, delivered by Hinman, 
C. J., say, that whether any duty devolved upon the town with 
reference to the pile of plastering, " depends upon whether it was 
in its general operation calculated to frighten horses of ordinary 
gentleness." He also adds : " There can be no doubt that a road 
may be rendered unsafe by objects upon it calculated to frighten 
animals;" but "whether a slight discoloration by the side of the 
road, such as was caused in this case by the plastering that lay there, 
was in fact an object calculated to frighten horses which are usually 
gentle, and therefore fit to be driven, is an entirely different ques- 
tion." It appeared in that case that the plaintiff's horse was shy 
and timid, and a decision against the plaintiff was advised, upon 
the ground that there was " heedlessness amounting to negligence 
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on the plaintiff's part, which was the cause of the injury, and 
that with the exercise of reasonable care he would have passed the 
object." It is also said by Carpenter, J., in Hewison v. New 
Haven, 7 Am. Law Reg. 783, that "any object upon or near the 
travelled path, which in its nature is calculated to frighten horses 
of ordinary gentleness, being likely to obstruct the use of the way, 
may constitute a defect in the way itself." The statutes as well 
as the decisions of Connecticut and New Hampshire, relating to 
the responsibility of towns for injuries upon the highways, more 
closely resemble ours, than do those of Maine or Massachusetts. 
We think, that not only the language and purpose of our statutes, 
and the reason and spirit of our decisions, but also a proper regard 
to public policy, require us to hold that the defendant town is 
liable for the natural consequence to the plaintiffs, of a negligent 
failure to remove the obstruction unlawfully deposited in the high- 
way, which " presented such an appearance, that it might reason- 
ably be expected to, and naturally would, frighten ordinary 
horses." The expression of the court below, that towns are bound 
to remove from their roads all objects calculated to frighten ordi- 
nary horses would be open to criticism, if it stood alone. It waSj 
however, necessarily limited and applied to the bales of hay com- 
plained of. No other obstruction was in proof, and the remark 
could not have misled the jury. The result is, the judgment of 
the County Court is affirmed. 

Wilson, J., and Prout, J., concurred. Pierpolnt, C. J., hav- 
ing presided in the court below, and Peck, J., being a tax-payer 
in the defendant town, did not sit; but after judgment they 
expressed their concurrence with the views stated in the opinion. 
Kellogg, J., who was upon the bench, and heard the case when 
first argued, entertained the same views. 

Barrett, J., dissented. 

We have read the foregoing opinion some quarters, to admit considerable 
with more than common interest, be- relaxation of what has long been con- 
cause it discusses a point in the law, sidered the established doctrine upon the 
affecting the responsibility of towns for subject. And we think it must be ad- 
the condition of their highways, which mitted that the opinion possesses two 
is of great practical importance, as well very essential merits, as a judicial decla- 
to the towns as to the public at large, and ration of the law ; it follows the estab- 
in regard to which there seems, of late lished principles of law upon the subject, 
certainly, a tendency or disposition, in both in that state and elsewhere, and 
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defines a course of action and responsi- 
bility, which is, at the same time, both 
safe and intelligible, as well for towns 
as for travellers upon the highways. 

There are two motives which seem to 
us to have combined to unsettle the law 
upon this particular question, the re- 
sponsibility of towns for objects care- 
lessly suffered to remain within the 
limits of the travelled portion of the 
highway, calculated to frighten quiet, or 
ordinarily quiet, and gentle horses : that 
is, (1) a timid apprehension that towns 
may thereby become responsible for un- 
reasonable watchfulness, and even ludi- 
crous obstructions to quiet travelling; 
and also, (2) in some instances, per- 
haps, a feeling of love of discovery of 
some good mode of escape from the em- 
barrassing dilemma. 

It cannot be denied that both these 
motives are laudable, and entirely con- 
sistent with a high degree of ability and 
fitness for the wise and judicious admin- 
istration of justice : but at the same 
time it is undeniable that they have both 
contributed largely to the production of 
bad law, and have produced more erro- 
neous decisions than they have ever 
cured, in a tenfold proportion. 

The case of Chamberlain v. Enfield, 
43 N. H. 356, seems to us to place the 
question upon its true basis, that it must 
be regarded as a question of fact for the 
jury, whether an object outside of the 
travelled portion of the highway is a 
defect or obstruction to its safe use, by 
reason of its liability to frighten horses. 
There is no valid reason apparent to us 
why this question may not as safely be 
intrusted to juries under proper limita- 
tions, to be defined and fixed by the 
courts, as any other questions of fact 
arising in this class of cases. 

There is no question that as the re- 
sponsibility of towns in such cases is 
exclusively a statutory one, the courts 
are bound to a reasonably strict con- 
struction in regard to its extent. But 



at the same time it should not be so 
much restricted as to fail reasonably to 
secure its object, the maintaining of a 
safe transit for travelling along the 
highway. Tor, notwithstanding some 
variation in the statutes of the differ- 
ent states, all substantially agree in 
requiring the municipality to provide 
and maintain a safe and convenient pas- 
sage for travellers. This unquestionably 
primarily applies to the travelled por- 
tion of the highway. So that one who 
for mere convenience, and without actual 
necessity, departs from the travelled 
portion of the highway, cannot recover 
for any injury he may sustain thereby, 
in consequence of obstructions to pas- 
sage. Such obstructions are not required 
to be removed from any portion of the 
laid out highway except that which is 
prepared for the passage of travellers, 
as the English call it, the " metalled" 
portion of the highway. 

But it would be a very imperfect view 
of the subject to conclude that this por- 
tion of the highway is all that towns are 
bound to look after. If that were so, 
there would be no necessity for taking 
and no power to take more land for the 
use of the highway than is reasonably 
necessary for making the travelled path. 
And although it might require the use 
of the adjacent land, to some extent, in 
the course of construction and repair, 
that, being a temporary use, would not 
require the taking of the land. And, 
therefore, where towns are allowed to 
take for the highway from three to six 
rods in width through its whole extent, 
it must be concluded that something 
more is expected than a mere track of 
sufficient breadth to enable carriages to 
pass each other. It was no doubt in- 
tended to guard against intrusion from 
the adjoining landowners, and thus pro- 
tect the traveller, to a reasonable extent, 
against such sights and noises as might 
render the passing along the highway 
embarrassing or impossible. And al- 



92 



MORSE v. TOWN OF RICHMOND. 



though it is not possible to guard against 
all occurrences calculated to frighten 
teams, this is no reason why the towns 
and cities should not be responsible for 
putting, or allowing others to put, the 
margins of the highway to such uses, 
more or less permanent, as will discom- 
mode or destroy the safe and comfortable 
use of the travelled portion of the same. 
For if the margins of the highway may 
lawfully be put to any and all uses 
known to modern advancement in manu- 
factures by machinery, there are few 
horses of such quiet demeanor that they 
could be trusted to carry a vehicle safely 
through its clamor and exhibition. 

The truth is, no such thing was ever 
expected or would be for a moment tole- 
rated. No such thing is claimed. But 
it seems to be supposed by some that 
while all such operations along the sides 
of the travelled path in highways are 
clearly nuisances, and so abatable by the 
municipal authority, still the traveller 
has no claim for damages sustained by 
reason of that acknowledged municipal 
duty being omitted. 

It may be true that some of the statu- 
tory provisions in the different states are 
so defectively drawn as to produce this 
anomalous result, that while the tra- 
veller, without fault on his part, suffers 
pecuniary damage by reason of the 
omission of the municipalities to perform 
their duty in regard to the highways, he 
is without redress. But it is safe to 
conclude no such result was intended to 
follow from the provisions of the statute, 
and none such should be invited by the 
courts, on the ground of mere construc- 
tion. It could only be tolerated upon 
the ground of strict necessity, as the in- 
evitable result of some defect in the 
language of such statutes. 

There may possibly be some difficulty 
in defining the precise limits of muni- 
cipal responsibility for not removing 
obstructions to the safe use of the high- 
way, when such obstructions do not 



come within the limits of the travelled 
path. There would be the greatest em- 
barrassment in laying down any rule of 
law that would apply with precision to 
each particular case as it should occur. 
That would manifestly be impracticable. 
But it would in our apprehension be a 
very lame conclusion to make from this 
acknowledged difficulty, that no obliga- 
tion could safely be imposed upon the 
municipalities in regard to such obstruc- 
tions to safe travelling. The same diffi- 
culties exist upon all questions of negli- 
gence and duty, until by repeated trials 
some definite rule is established. It was 
so in regard to accidental obstructions 
in the travelled path, until the statute 
interposed and fixed the time for removal 
at twenty-four hours. It was so in re- 
gard to demand and notice upon nego- 
tiable paper, until the convenience of 
commercial usage fixed the time at one 
day for each successive endorser to notify 
his next guarantor. 

And with all due submission it has 
never seemed to us that the argument 
ab inconvenienti or the reductio ad absur- 
dum, which is so much resorted to in 
these cases, was at all satisfactory or 
conclusive. Because it is not possible to 
remove all objects which tend to frighten 
animals passing along the highway, is 
that any sound reason why one mani- 
festly of that character, and clearly there 
by intrusion, should not be removed? 
And if not, can any good reason be 
assigned why the municipalities should 
not be held responsible to travellers for 
damage resulting from their culpable 
negligence in not removing the same ? 
Where, therefore, the judge gravely tells 
the traveller that if his horse is fright- 
ened at the sudden appearance of the full 
moon, or the bursting of a clap of thun- 
der, he is remediless, will it be likely to 
afford him much of the spirit of acqui- 
escence in the wisdom of the law for 
allowing a threshing-machine or a wind- 
mill to be permanently operated within 
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the limits of the highway ? The pass- 
ing of a flock of wild geese so near the 
ground as to cause a whirr and a rush of 
air, might possibly frighten some brute 
animals, or some not entirely so; but to 
be told that there is no relief, would be 
but poor consolation, when the man is 
complaining of a menagerie having 
taken permanent possession of the high- 
way and thus driving his team mad. It 
is always possible to put extreme cases, 
where the traveller might suffer the same 
damage and be wholly remediless. But 
unless they are more analogous, in prin- 
ciple, than some which have been called 
in to foreclose the discussion on this 
question, there would be slight relief 
given. 

If towns may render the highways 
unsafe for ordinary use by travellers by 
the bewildering sights and noises pub- 
licly and permanently tolerated upon 
their margins, there will be slight bene- 
fit in having any such margins, or, in- 
deed, in having any highways at all. 
The case of Drake v. Lowell, 13 Met. 
292, clearly recognises the principle for 
which we contend. And we do not so 
much object to the more recent cases in 
Massachusetts, where this rule is at- 
tempted to be restricted within narrower 
limits. The case of Bixon v. Lowell, 
1 3 Gray 59, where towns and cities were 
held not responsible for damage result- 
ing from ice and snow falling from the 
roofs of buildings adjoining the streets, 
is unquestionably sound, as a general 
rule. There might possibly occur an 
exceptional case, where the town or city 
might be required to remove a mass of 
overhanging ice or snow, more obstruct- 
ing to the safe use of the highway than 
any such ice or snow would be if actually 
fallen upon the track. It might present 
a case for the jury, as in Luther v. Wor- 
cester, 97 Mass. 268. But in such case, 
it might be regarded mere foolhardiness 
for the traveller to venture upon such 
imminent peril, and so preclude a re- 



covery on that ground. But clearly 
highway travellers are not bound to 
watch the snow and ice upon the roofs 
of buildings adjoining the highways. 
And in Keith v. Easton, 2 Allen 552, 
where the town was held not responsible 
for the result of fright to horses caused 
by a daguerrean saloon along the margin 
of the highway, the decision may be 
sound, but we should have deemed it a 
case of such doubt as to be submitted to 
a jury, as was done in the principal case. 
We trust the courts will not be so much 
alarmed at the outcry against juries in 
finding towns responsible for damage to 
travellers upon the highway, as to adopt 
constructions virtually repealing the 
statutes affording redress in such cases, 
for the remedy is needed, and jurors, if 
properly instructed by the courts, will 
be sure to render safe verdicts. 

Since preparing the foregoing we are 
gratified to learn that the Supreme Judi- 
cial Court of New Hampshire, in the 
case of Bartlett v. Hooksett, 47 N. H., 
have sustained the same view for which 
we contend, in opposition to that 
adopted in Massachusetts in the cases 
already referred to, and the later ones 
of Kingsbury v. Dedham, 13 Allen 186, 
and Cook v. Charlestown, Id. 190, in 
note. The point ruled in the New 
Hampshire case was, that objects suf- 
fered to remain resting upon one spot, 
or confined within one particular space 
within the highway, if they are of such 
a shape or character as to be manifestly 
likely to frighten horses of ordinary 
gentleness, constitute "obstructions" or 
"insufficiencies," for which the town is 
liable. The obstruction here was a pig- 
sty projecting into the highway and 
occupied by five swine, the declaration 
alleging that the horse was frightened 
by the swine "starting and running 
about," and by certain loud noises 
which the swine then and there uttered. 

It is not improper, we trust, for us to 
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say that this adherence to the former as to virtually destroy the beneficial 

rule upon this important subject, by a effects of the statutes upon the subject, 

court of so much weight of authority, is And we trust it may not be regarded as 

gratifying upon more than one account, entirely inadmissible to say that it af- 

It gives hope that the frequency of this fords great support to one travelling down 

class of actions and the tendency with the western declivity of life to find some 

juries to hold the municipalities respon- assurances, as he passes along, that all 

sible, will not have the effect to lead the lights of his life have not become 

all courts to so far restrict the extent extinguished before he reaches his jour- 

of that responsibility by constructions ney's end. I. E. R. 
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WILLIAM J. LYND v. GEORGE MENZIES, JOHN H. SUYDAM, AND 

OTHERS. 1 

A minister of the Protestant Episcopal Church has either the possession of the 
church edifice or a right hi the nature of an easement to enter therein, on all 
occasions set apart in the parish for divine services, and a substantial interference 
with such right will lay the ground for an action at law. 

The English ecclesiastical law forms the basis of the law regulating the affairs 
of this denomination of Christians. 

In order to vest the pastor with the ordinary rights in the temporalities pertain- 
ing to his office it is not necessary for the congregation to be incorporated, nor 
that the title to the church should be lodged in such congregation. 

A Protestant Episcopal minister was barred out of the church building on a 
Sunday, by his wardens and vestrymen : Held, that a verdict for substantial damages 
for such act, in a suit by the minister, should not be disturbed. 

This was an action on the case for forcibly preventing a minister 
from preaching in the church and occupying the parochial school- 
house. Upon the trial the following facts were elicited : By a 
deed dated 1st October 1853, Cyrus Peck and wife conveyed 
the lot upon which the church and school-house are now erected, 
to the Rectors, Wardens, and Vestrymen of the Church of St. 
Barnabas, Roseville, in the city of Newark, in fee, upon the con- 
dition that a church and school-house should be erected thereon, 
and which church edifice should be consecrated, appropriated, and 
devoted for ever exclusively to the service of Almighty God, 
according to the doctrine, discipline, and worship of the Protestant 
Episcopal Church in the United States of America. At the time 

1 We are indebted for this case to Charles Borcherling, Jr., Esq., plaintiff's 
counsel. — Eds. Am. Law Reg. 



